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PENDLETON W. TATE, Petitioner, 
versus 
LUCY OGG, Respondent. 
PETITION FOR APPEAL. 
To the Honorable Justices of the Suprerne Court of Appeals 
of V ir,qinia : 
Pendleton "\V. Tate, now forn1ally designated as the peti-
tioner hereiu, respectfully represents that he is 'aggriev-ed by 
a decree entered on December 3, 1936, by the Circuit Uonrt 
of Louisa County, Virginia, in the chancery cause pending 
therein, in which Pendleton W. Tate was the complainant 
and Lucy Ogg was the defendant. 
The petitioner presents this petition for the purpose of ask-
ing of this Honorable Court a review and reversal of said 
decree. He presents also herewith a certified transcript of 
the record in said cause, including'said decree herein appealed 
from. 
STATEMENT OF CASE. 
The petitioner, who is also the appellant, and the complain-
ant below, is the owner in fee simple of an eighty~one acre 
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farm in the Green Spring District of Louisa County, Virginia. 
He has lived on all or part of his farm for many years and 
cultivates n1ostly wheat and corn and grows some peas and 
other crops. Adjacent to nis place is the ~und:r_e_d_a-!!.9-
fortx-acre f.~rm of the defendant below, now the appellee. 
J)n her premises the appellee does some farming, but- is 
,\./ chiefly engaged in the poultry business. She raises turkeys 
for commercial purposes and from the sales she enjoys a 
substantial income. }ler turkeys are often more than one 
hundred in number, and espooially has this been true in re-
cent years. The appellee also keeps some livestock such as 
cattle, pigs, horses and mules. 
~ For many years the appellee's turkeys, in large flocks, be-
ing gregarious by nature, have constantly, repeatedly and con-
tinuously invaded the premises of the petitioner and tres-
passed thereon, eating and scratching, and in so doing, would 
damage whatever crops belonging to the petitioner that they 
would happen to trespass upon. This damage wa~ never 
great upon any single instance and could hardly be ascer-
tained in dollars and cents. I-Iowever, within a brief time, 
the damages would total to a gTeat amount, if ascertainable. 
The evidence reveals no definite number of such invasions on 
the part of the turkeys, but they were estimated as ''few'' 
by the appellee to '' nuu1y'' by the petitioner. While the evi-
dence reveals that the turkeys have trespassed during most 
every year since 1919, it was only admitted to have been done 
in several of these years, namely: 1930, 1931, 1934 and 1936. 
In 1936, the evidence shows that these turkeys beg·an by tres-
passing three Ol' four tiines during the first of September 
and beginning with the fourth Sunday in September ( Sep-
tember 27th) until the 28th of October, the turkeys trespassed 
every day. The appellee denied these many trespasses, but 
admitted that during this time her turkeys had trespassed 
five or six times. In._l9__33 t}le turkevs ruined four acres of 
'vheat belonging to the petitioner·. It appears fron1 the evi-
dence that the appellee would usually keep her turkeys penned 
up most of the year, or during breeding season, and turn them 
out after they had reached some age. The trespasses would 
not occur during all times of the year, but only during sev-
eral months of the year, usually in the fall. 
The evidence further shows that the petitioner's land was 
often invaded by the appellee's livestock, but these invasions 
were not as frequent as those made by the turkeys. Evi-
dence as to these trespasses was also disputed as to how often 
they occurred. Nevertheless, it was admitted by the appellee 
that her livestock did trespass upon the petitioner's land on 
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several occasions, and at one time her cattle destroyed about 
one-fourth of an acre of corn. 
On the boundary line between the petitioner and the appel-
lee, is a partial fence, and while this would prevent the ap-
pellee's livestock from coming upon the petitioner's premises 
more than they did, yet, it did not serve to keep out the tres-
passing turkeys. 
On November 9, 1936, the petitioner instituted this suit to 
enjoin the appellee from allowing her livestock and turkeys 
from roaming at large so as to invade his premises and cause 
further damage. Upon hearing the evidence, the Court, in 
an oral opinion, decided that the facts given in evidence .by 
(
the appellee were more than likely the true set of facts, and 
because the damages were largely of only a trivial nature and 
the trespasses only a few, denied the relief asked, and denied 
the injunction. Later a decree was entered simply .setting out 
that the injunction was denied. From this decree, which is 
set out in the record, the petitioner now appeals. 
ASSIGN~IENT OF ERROR. 
The c'ourt erred in denying the injunction because the 'evi-
. dence shows by the appellee's own. admission that there were 
repeated and continuous trespasses made by her turkeys and 
livestock upon the appellant's pren1ises. 
It is admitted that the Court has the right to accept the 
appellee's evidence and reject the appellant's as to which is 
the true set of facts, but when the appellee's own evidence 
is such that an injunction should be granted, it is error for 
the conrt to deny the injunction prayed for. 
ARGUlVIENT. 
There seems to be no doubt that the Common Law of Eng-
land requires the owner of domestic animals to keep them on 
his property and if he turns them out, he does so at his peril. 
i\ .. s far back as Anonymous, 12 Henry VII, I{iehvay, 36, that 
court said: 
''And they (the court) say further, that where any beasts 
f their own wrong without my will and knowledge break 
·l another's close I shall be punished, for I am the trespasser 
with my beasts; which 'vas also agreed to by law; for I am 
held by the law to keep my beasts without their doing wrong 
to anyone. '' · · . . 
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In Delaney v. Errickson, 10 Neb. 492, the court left no doubt 
as to what the Common Law was when it said: 
"It cannot be denied that at Common Law every one was 
obligated at his peril to keep his domestic animals off of the 
lap.ds of another, and it made no difference whether such 




That fowls are animals so as to come within the Common 
, Law is expressed in an able article by Judge R. T. W. Duke 
/ in 3 Virginia Law Register, 1917 (N. S.) 533. 
Y, It appears that cases involving trespasses by fowls have 
, / never reached courts of final resort anywhere in this coun-
V try but three times-.twi_c__e__i-g_~owa and once in Missouri. In 
all three of th:ese cases it was accepted that the owner of fowls 
was liable for their trespasses at Common Law. Keil v. 
Wright (1907), 135 Iowa 383, 112 N. W. 633; Kimple v. Scha-
fer (1913), 161 Iowa 659, 48 L. R. A. (N. S.) 179, 143 N. W. 
505; Evans v. McLalin, et al., 189 Mo. App. 310, 175 S. W. 
294. Stating this to be the Common Law, it is only fair to say 
here that the courts of these two states went further· by say-
ing that the Common Law applicable to fowls and livestock 
had never been accepted as the law of their states and the 
Co1nmon Law was consequently rejected. In the I{imple Case 
cited above where question was raised as to duty of owners 
of fowls to prevent their trespassing· the Court denied in-
junction to restrain repeated trespasses by fowls, the Com-
mon Law rule requiring owners of domestic animals to keep 
them within their close not having been adopted in that state, 
except by statutory provisions which did not apply to do-
mestic fowls. 
But the· Common Law is the law in the State of Vir~inia 
as set out in no uncertain -terriiSl:iy ·-section 2, Virginia ode 
of 1936: 
" 
"The Common Law of England, so far as it is not repug-
nant to the principles of the Bill of Rights and Constitution 
of this State, shall continue in full force within the same, and 
be the rule of decision, except in those respects wherein it 
is or shall be altered by the ·General Assembly.'' 
Any interpretation of this statute means that the Common 
Law of England is the law of Virginia with the exceptions 
set out therein, regardless of what the decisions of Courts 
in other state~ may hold. 
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That the Common Law concerning fowls is applicable to 
Virginia is further· strengthened by the Evans Case, supra, 
when it said that nowhere in the United States was the Com-
mon Law of England concerning the trespassing of fowls 
accepted ''except, possibly in the original colonies''. The 
re~son for the distinction is given in the Kimple Case which 
says: 
''This rule of the Common Law requiring an owner to keep 
and restrain domestic animals upon his own. premises, has 
been held inapplicable to the habits and conditions of the 
peopl~ in many of our states, especially western and middle 
western ones. '' 
Proceeding now under the assumption that this Common 
Law is the law of Virginia unless coming within one of the 
exceptions of Section 2, Virginia Code of 1936, let us again 
refer to the statute. There appears to be nothing about this 
feature of the Common Law which is repugnant to the Bill 
of Rights or the Constitution of this State. Has this law 
then been altered by the General Assembly¥ An examina-
tion of the Acts of the General ..... 1\.ssembly does not disclose 
any statute of any description regarding the trespassing -of 
fowls. Hence, it must be accepted that the Common Law in 
this respect is still the law in this State. 
Concerning livestock, however, there has been passed one 
act by the General Assembly which touches this case, but 
apparently has no actual effect. Section 3548, Code of Vir-
ginia, reads as follows : 
"It shall be unlawful for the owner or manager of any 
horse, mule, cattle, hog, sheep, or goat, to permit any such 
animal, as to which the boundaries of lots or tracts of land 
have been or maybe constituted a lawful fence, to run at large 
beyond the limits of his own lands within the county, magis-
terial district, or portion of such county 'vherein the said 
boundaries have been constituted and shall be, a lawful fence 
on the day. before this Code takes effect, or may be hereafter 
so constituted.'' 
/ 
The · General Assembly then proceeded to define what a 
''lawful fence'' was by Section 3538, Code of Virginia, which , 
gave descriptions and n1easurements of certain classes of 
fences which could be used. It is not contended th~t the afr: .... -· .::. 
pellant ever complied by having any fence between himself 
and the appellee which fitted the description as outlined by 
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this section of the Code. However, boundary lines may be 
made a lawful fence for the purposes of Section 3538 by 
Section 3547 which reads: 
''The board of supervisors in any county in this State after 
posting notice of the time and place of meeting thirty days 
at the front door of the courthouse, and at each voting place 
in the county, and by publishing the same once a week for four 
successive weeks in some newspaper of such county * •· * a 
majority of the board being present and concurring, may de-
clare the boundary line of each lot or tract of land, or any 
stream in such county, or any magisterial district thereof, 
or any selected portion of such county, to be a la-wful fence 
as to any or all animals mentioned in Section 3541 or may de-
clare any other kind of fence for such county, magisterial 
district or selected portion of county, than as prescribed oy 
Section 3558 to be a lawful fence, as to any or all of said ani-
mals.'' 
Section 3541 lists the same animals referred to by Section 
3547 as "any horse, mule, cattle, hogs, sheep or goats" and 
then sets out the manner in which damages by such animals 
are to be recovered. 
· Has the boundary line ever been ma.de a" lawful fence" in 
Lou·isa County or a'l'tJi portion thereof? 
The record in this case shows that the appellant's farm is 
near the place known as Trevilians which js located in the 
Trevilians Precinct which is a ''portion'' of the Green spring 
Magisterial District. 
The Supervisor's Journal #3, page 182, in the Clerk's 
Office of the Circuit Court of Louisa County, Virginia, re-
veals the following resolution which was passed on Septem-
ber 24, 1909, and has never been repealed: 
"Upon the petition D. A. Dunkum, A. C. Chewning, M. L. 
Foster, C. B. Vest, J. Porker Lambitt, and others in the Me-
chanicsville and Trevilians Election Precincts of Louisa 
County, to have every' man's line a lawful fence in accord-
ance with Section 2048 (now Section 3547) of the Code of 
Virginia. 
''The Board having considered said application and being 
satisfied that the applicants have complied with the law doth 
,qrant the requ.est and doth declare the bo'u,ndary lines of each 
lot or tract of land in sttch Election District to be a la11.vfu,l 
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fence as to such of the animals named in Section 2042 (now 
Section 3541) from and after six months from this date." 
The effect of this resolution in making boundary lines a 
lawful fence fully restores that part of the Common Law 
altered by Section 3548. Indeed, it not only restores the Com-
mon Law but g·oes farther by allowing damages to the party 
trespassed upon whether he can prove damages or not. 
All that has been said shows that the Common Law re-
garding trespasses by turkeys, is still the present law of Vir-
,ginia. As far as livestock are concerned the law seems to 
be the same. The Common Law was altered by Section 3548. 
but the resolution of the Louisa Board of Supervisors has 
restored the Common Law, if not in fact, at least, in effect. 
~ Since the Common Law affecting fowls and livestock seems o be the law of this State, the next question is: do the facts m the case at bar constitute a sufficient cause of action, and . · so, what sort of action has the appellant 1 
/~The appellant says the turkeys have trespassed continu-V / ously from 1919. He also says that they have done consid-
erable damage at times. In 1933 they ruined four acres of 
wheat and the evidence show·s this was not denied. In 1934 
it was admitted the turkeys trespassed numerous times upon 
the lands of. the appellant. The appellant's evidence was 
that the turkeys trespassed upon him three or four times 
about the first part of September, 1936, and nearly every day 
from September 27th until October 28th. The appellee 
minimized this to five or six thnes and stated positively that 
the turkeys had not been on appellant's property the day 
(October 28, 1936), some of them were killed by dogs. Her 
own witness, Walter Hawley, Game Warden of Louisa 
County, testified upon cross examination, however, that he saw 
tracks made by appellee's turkeys on appellant's property 
!estimated to be about 40 feet over the line. This inconsist-'ency alone shows the intention of the appellee to minimize , the number of trespasses and that her evidence cannot be re-~ ;Jied upon as accurate. . 
1 Concerning the livestock, the appellant says the appellee's 
colts came on his property twice in September, 1936, but did 
no damage; that some of her cattle were on his place in June, 
1936, and in September her bull came on his place. · In 1935 
her cattle g·ot in his corn field and bit off the tops of about 
one-quarter of an acre of corn. 
, Even if the appellee's evidence is accepted as the true facts, 
I we find that the turkeys have trespassed upon the appellant 
five or six times during 1936 only by the appellee's own ad-
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missions and, at least, once n10re, making six or seven, by 
adding the trespass when some of the turkeys were killed· by 
the dogs, and which trespass was denied by the appellee, but 
lfied to by her own witness, the game warden. In addi-
n we have numerous trespasses made by the livestock. 
The next matter to consider is what damage 'vas done by 
these trespasses. This, of course, was naturally minimized 
by the appellee. The appellant never was able to estimate 
in money what the damages amounted to. He did estimate the 
damage done during 1936 by the turkeys alone at $10.00 and 
that in 1933 they ruined four acres of wheat. Otherwise, he 
simply stated that the turkeys would scratch up his land un-
der cultivation; eat the sowing of a crop and later eat off 
the crop at maturity. He stated the damages done by the 
livestock to be little except on one occasion when they ate 
off the tops of about one-quarter acre of corn. 
It, of course, would be impossible to estimate the damages 
in mo-ney. When turkeys eat the planting of a crop of wheat, 
for instance, how could one say what the damage is? How 
would he know what kind of crop would be realized if not 
bothered Y The nature of the soil and the condition of the 
weather are factors which must be taken into consideration. 
How would anyone know how much of the seed had been eaten 
and how much of it failed to germinate?. When the damage 
was doiJ.e, how could it be estimated upon the future crop 
when the price of this commodity fluctuates so greatly? 
But this is not an action for damag·es, but a petition for 
an injunction. Is a petition in equity f~r an injunction 
proper Y In High on Injunctions, Section 702a, it says: 
''It is held that where the acts of trespass are constantly 
t·ecurring, but the injury resulting from each separate act i!": 
triflin,q, so that the damages recoverable for each separate act 
would be very small when compared with the expense neces~ 
sary to prosecute separate actions at law therefor, relief will 
be granted owing to the inadequ,acy of the legal remedy. So 
where a trespass upon land is repeated and continuous, 
and, if continued, will result in the destruction of the sub-
stance of the estate, relief is properly allowed, Miller v. Wills, · 
95 Va. 337, 28 S. E. 337. * * *And the relief has been allowed 
in such case even though the defendant was not insolvent . 
. Pohlman, et al., v. Loh'lneyer, 60 Neb. 364, 83 N. W. 201. 
Equity will warrant relief by injunction for insolvency, and 
also the inadequacy of a lel}al remedy as for the prevention 
of a multiplicity of suits. Owen v. C.rassett, 105 Ill. 354. 
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In 32 A. L. R., page 540, the following is said: ''The rule 
I 
1)iat an injunction will lie to restrain repeated or continuous 
,~trespasses for which there is no adequate remedy at law has 
:/ frequently been invoked in cases involving trespass by live-
stock, citing Sn~ith v. Biuns (cattle), 56 Fed. 352; N. P. R. 
Co. v. Gu'fllningham, 89 Fed. 594, and later proceedings in 
103 Fed. 708; Montezuma lmprov. Co.· v. 8immerly, et at., 
181 Cal. 722, 189 Pac. 100; JJ:lclnty.re, et al., v. Mcintyre (1919,} 
(cattle), 287 Ill. 544, 122 N. E. 824; Ellis v. Bl1te Mt. Forrest 
.As so., 69 N. H. 385, 42 L. R. A. 570, 41 Atl. 856; Barnes v. 
Il agar, 148 N. Y. Supp. 395, affirmed 166 App. Div. 952; 
Martin v. Platte Valley Sheep Co., 12 Wyo. 432, 76 Pac. 571. 
In Healy v. Smith, 14 V.lyo. 263, 116 Am. St. Rep. 1004, 83 
Pac. 583, an injunction was denied because of insufficient 
grounds of apprehension of repeated trespasses. 
In 14 R. C. L., Section 154, on Tnjwnctions, it is said: 
''An injunction will also lie to prevent trespass by ani-
mals on the premises of the complainant, when repeated tres-
passes have occurred in the past and are threatened in the 
fu,ture and a multiplicity of suits would be required to com-
pensate the plaintiff in damages * * * So continuous and 
repeated acts of trespass in turning sheep and cattle on un-
inclosed land to the destruction of the· grass thereon may b~ 
enjoined, especially when the principal or only value of the 
land is for pasture. In such case it is, however, necessary 
to show a reasonable probability of the commission of the 
wrongful act and well grounded apprehension of the re-
sulting injury. But a different view has been taken in some 
localities owing to the ?.tndeveloped conditions of the counh·y, 
as to trespasses by domestic animals on unenclosed lands, 
and an injunction has been refused where the animals wer~ 
wandering in a lawful manner. And where the rule.of Com-
mon Law requiring the owners of domestic animals t.o re-
strain them on his own premises has been held inapplicable, 
injunction will not, in the absence of a statute requiring a con-
trary conclusion, lie to compel the owner of fowls in a rural 
community to prevent their trespassing on his neighbor's 
·operty." Kirnple v. Scha!e~1·, SUP_ra. 
Since the Con1mon Law is applicable in this State, the last 
sentence above is certainly not the law of Virginia. 
, · Again, it is said in 1 R. C. L. 1139: 
''The right of a landowner to employ any reasonable neces-
sary means to prevent damage to his property by the tres-
1- . c_-> 
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passes of another's animals has been shown to exist. For past 
or continuing injuries resulting from a trespass by animals, 
the remedies to which the landowner can resort, aside from 
the right to impound them when found damage feasant, the 
nature of which will be discussed later, are an action for· the -...A-~J• 
damages suffered, or a s~tit fo-r an injunction (citing Keil v. 
Wright, sup.ra; Ellis v. Blue lJlt. Forrest Assoc., supra). • ~ * 
With respect to the right to an injunction to restrain an owner 
of animals from permitting themdo trespass on the property 
of other persons, it seems that it ~s-uniloubkd,-where it ap-
pears that .repeated invasions have occurred in the past and 
are threatened for the future, and a multiplicity of suits would 
be required to compensate the plaintiff in damages. Thus, 
on the~e grounds it seems that an injunction will issue to 
restr n trespasses by a neighbor's chickens." Keil v. 
w· 'ght, supra. 
Returning to the case at bar, there certainly have been 
repeated and continuous trespasses made upon the appellant's 
·property by both the appellee's turkeys and livestock. Her 
own admission of five or six trespasses by her turkeys alone, 
in the year 1936 only, can under no definition be said not to 
be repeated. Thereupon, it falls within the law applicable 
to injunctions. And, certainly when trespasses by the tur-
keys were admitted by the appellee to have occurred in other 
years besides 1936 and also trespasses adraitted on the part 
of the livestock, there can be no doubt but what an injunction 
in this case should be allowed. 
However, the law goes one ·step farther. From the above, 
we see that where trespasses "have occurred in the past and 
are threatened for the future'', an injunction will lie. Cer-
tainly, when trespasses have occurred for many years, and 
admitted by the appellee to have occurred during several 
recent years, it is reasonable to conclude that the appellant 
cannot have other than an apprehension that similar tres-
. passes are threatened ·for the future. This being the case, 
there is this additional ground for an injunction. 
. It appears that similar questions involving· fowls have 
never been raised before in the Suprell)e Court of Appeals 
of Virginia. The question, however, was raised in one in-
stance in regard to livestock. That was in the case of Poin-
dexte-r v. May, 98 Va. 148, 47 L. R. A. 588. The decision in 
that case was based on the fence law before it was changed 
in 1909 by the Louisa Board of Supervisors, and, of course, 
is ineffective since the passage of that act, and, consequently, 
is no longer a precedent for a case such as the one at bar. 
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In conclusion, it is, therefore, submitted that the decision 
of the court below is plainly wrong and that it should be re-
versed and that the injunction prayed for in the original bill 
be granted. 
DELIVERY OF PETITION TO OPPOSING COUNSEL. 
The petitioner respectfully informs the court, and now so 
avers that a copy of this petition was delivered to W. Earl 
Crank~ Esq., counsel for the respondents, on ~fay 15, 1937. 
l PRAYER. 
In reliance on the errors hereinabove noted and assigned, 
together with the argument in support of such assignment, 
as well as other errors that may be apparent from the records, 
the petitioner prays as follows: That an appeal be awarded 
the petitioners from said decree of the Circuit Court of Louisa 
County, Virg·inia, of December 3, 1936; that the petitioner's 
counsel be given a reasonable opportunity to state orally the 
reasons for reviewing the decision and decree herein com-
plained of; that, in the event an appeal is allowed, this peti-
tion be considered and treated as the opening .brief for the 
petitioner on a hearing of such 'appeal; that the decree com-
.plained of herein be reviewed and· said decree reversed and the 
petitioner be granted the injunction prayed for in the original 
bill; and that the petitioner may have all general and proper 
relief in the premises. And the petitioner will ever pray, etc. 
PENDLETON W. TATE, 
By Counsel. 
L. CUTLER MAY, 
Counsel for the Petitioner. 
We, A. T. Gordon and W. C. Bibb, attorneys practicing in 
the Supreme Court of Appeals in Virginia, certify that in 
our opinion the decision embodied in the decree of the Cir-
cuit Court of Louisa, Virginia, complained in the foregoing 
petition, should be reviewed by said Supreme Court of Ap-
peals. 
Received May 17, 1937. 
Received June 12, 1937. 
A .. T. GORDON, 
W. C. BIBB. 
M. B. WATTS, Clerk. 
M.·B. W. 
: June 2, 1987. Appeal awarded by the court. Bond, $300. j 
M.B.W. I 
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RECORD 
VIRGINIA: 
In the Circuit Court of Louisa County. 
Pleas before the Circuit Court of Louisa County, Vir-
ginia, on the 9th day of November, 1936. 
Virginia: 
In the Circuit Court of Louisa County .. 
Pendleton W. Tate 
v. I • 
Lucy Ogg .. 
In Chancery. 
NOTICE. 
Take notice that I will, on the 9th day of November, 1936, 
at 10:00 o'clock A. l\L or as soon thereafter as I may be heard 
at Louisa Courthouse in the County of Louisa, State of Vir-
ginia,· make application to the Judge of the Circuit Court. 
of Louisa County for an injunction to enjoin you, your serv-
ants, agents and employees from maintaining a nuisance in 
allowing· your turkeys, pigs, cattle, horses and any other live-
stock and fowls, to roam at large so as to enter upon my 
land and trespass thereon, thus damaging my property or 
land and injuring my crops on said land which adjoins your . 
land or that .which is occupied by you, and containing eighty-
one acres located near the main state highway in Louisa 
County, about two miles west of Trevilians; until the further 
order of the court; when and where you can appear if you 
see proper. 
November 9, 1936. 
\ 
PENDLETON W. TATE, 
By Counsel. 
L. CUTLER MAY, Counsel. 
page 2} I hereby acknowledge legal service of the above 
. notice this 9th day of November, 1936. 
MRS. LUCY OGG, 
By W. EARL CRANK, 
Her Atty. at Law. 
Pendleton W. Tate v. Lucy Ogg. 
Virginia: 
In the Circuit Court of Louisa County. 




BE. IT REMEMBERED, that heretofore, to-wit: on the 
19th day of November, 1936, came Pendleton W. Tate, by his 
attorney,. and filed his Bill in Chancery, which is in the fol-
lo,ving words and figures, to-wit: 
To the Honorable A. T. Browning, Judge of said Court: 
Your complainant respectfully represents : 
(1) That your complainant is the owner in fee of a cer-
tain tract of land situate in the County of Louisa, and State 
of Virginia, as will more fully appear from your C<'>mplain-
ant's title deeds therefor, duly of record in the Clerk's Of-
fice of said county; 
(2) That your complainant has held and owned said land 
comprising eighty-one acres for many years under and by 
virtue of said title deeds and has paid the taxes thereon regu-
larly, and is now the owner thereof, which ownership is shown 
by the said records; 
(3) That said land is located about two miles west of Tre-
vilians in said county near the main state highway; 
(4) That adjoining yottr complainant's property is land 
owned and occupied by one 1\irs. Lucy Ogg and that 
page 3 ~ upon said land the said Mrs. Lucy Ogg is engaged 
in the raising of some livestock and fowls mostly 
consisting of turkeys, pigs and cattle and horses. 
(5) That your complainant is engaged mostly in fanning 
/on his said property he annually plants many acres in '!,heat 
and corn and other cr..ops. 
( 6) Your complainant further represents unto Your Honor 
that for many years the said Lucy Og·g has· al1owed her live-
V ~tock ~s, and more particularly, her turkeys, of which 
there are a great number, her pigs, horses-ana her cattle, to 
roam at large on her place in suc4 a way that they, with great 
frequency, co1ne onto your complainant's property and tres-
pass thereon, scratching, and eating grain, and doing great 
and irrrparable damage to· the property as well as· destroying· 
crops.· · 
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(7) That on one occasion at least, on October 28, 1936, some 
turkeys of the said Lucy Ogg, in trespassing on your complain-
ant's land were chased and several killed by dogs, and while 
your complainant denies that his dog participated in this 
act,/yet a complaint was issued by the said Lucy Ogg against 
~d dog, and at a hearing befo.re_. th. e .. trial justice, it 'vas 
V ordered that your comJ?lain~nt '§_dog be kill~Jl;_ 
(8) That said tresp-asSeS are alleged to be a continuous 
nuisance because your complainant not only suffers repeated 
damage to his crops, but he cannot keep in his possession any 
dog since it is the nature of such an animal to give chase and 
possibly kill trespassing turkeys and other livestock; 
(9) Your complainant avers that the trespassing livestock 
is not only a nuisance, but it is not in any way essential to 
the enjoyment or profit of the said Lucy Ogg, and even though 
it be essential, your complainant insists that she should not 
be allowed to keep them, when to do so is so injurious and de .. 
structive to your complainant's property. 
page 4 ~ Because your complainant will suffer continuous 
· and repeated trespasses and irreparable damages 
if such a state of affairs continue to exist, and as damages 
will be practically impossible to ascertain, and further be-
cause your complainant has no adequate remedy at law, your 
complainant therefore prays that the said Lucy Ogg may be 
. made the party defendant to this bill and be required to an-
swer the same; that the proper process issue; that an injunc-
/ tion may issue, inhibiting and restraining the said Lucy Ogg, 
her. agents, servants and employees from maintaining this 
nuisance in allowing livestock an~ fowls owed by the said 
Lucy Ogg to roan1 at large so as to~trespass on the land owned 
by your complainant, until the further order of this court; 
and grant unto your complainant such other, further and 
general relief as to equity may seem meet, and as in duty 
bound, your complainant will ever pray, etc. 
L. CUTLER MAY, Counsel. 
State of Virginia, 
PENDLETON W. TATE, 
By Counsel. 
County of Louisa, to-wit: 
I, L. Cutler May, a commissioner in chancery of and for 
the Circuit Court of Louisa County, Virginia, do hereby cer-
tify that Pendleton W. Tate, whose name is signed to the fore-
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going bill, has this day appeared before me in person in my 
said county and made oath before me that the several mat-
ters and things set forth in the said bill are of his own knowl-
edge true. 
PENDLE.TON W. TATE. 
Given under. my hand this 9th day of November, 1936 . 
. L. CUTLER MAY. 
page 5 ~ DE MURRE~. 
Virginia: 
In the Circuit Court of Louisa County. 
Pendleton W. Tate, Complainant, 
v. 
Lucy Ogg, Defendant. 
· The said defendant says that the bill of complaint in this 
suit is not sufficient in law, and states the grounds of de-
murrer relied on to be as follows: 
(1) That as to the alleged trespasses of the cattle, horses 
and pigs the complainant has an adequate remedy at law; 
(2) That as to the alleged trespasses of said fowls, under 
. t_be la~s of the Commonwealth of Virginia, such fowls are 
~'~r_"free .cru!IDJ..Qne:t:.s", and that the law of 
the State of Virgiiiiarequb;eSthe-said complainant to fence 
his lands and crops against the said domestic fowls. 
W. EARL CRANK, p. d. 
Filed by leave of Court, November 19, 1936. 
L. A. KELLER, JR., Clerk. 
ANSWER. 
Virginia: 
In the Circuit Court of Louisa County. 
PendJeton W. Tate, Complainant, 
'IJ. 
Lucy Ogg, Defendant. 
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The answer of Mrs. Lucy Ogg to a bill of complaints ex-
hibited in the Circuit Court of Louisa County, Virginia, by 
Pendleton W. Tate against the said Lucy Ogg. 
This respondent, without waiving her demurrer to the said 
bill heretofore filed, but expressly relying upon the 
page 6 ~ same and reserving all just and proper exceptions 
to the said bill, for answer thereof, or to so much 
thereof, as she is advised that it is necessary to answer, an-
swers and says : ' 
(A) The allegations contained in paragraphs '' 1 ", "2" 
and "3" of said bill are admitted; 
(B) The allegations contained in paragraph "4" are par-
tially true, in that the lands of respondent's adjoins the land 
of the complainant; that on said land respondent raises fowls 
and a few pigs and keeps a few cattle and two or three head 
of horses; that respondent is also engaged in farming her 
land; . 
(C) Concerning the allegations contained in paragraph 5, 
respondent neither admits or denies the same, and asks for 
proof thereof; 
(D) Concerning the allegations contained in paragraph 6, 
this respondent denies the same ; 
(E) The allegations contained in paragraph 7 are not 
strictly true, in that on the occasion mentioned in said para-
graph respondent's turkeys when killed by complainant's 
dogs were not upon the lands of said complainant; this re-
spondent denies that she had any warrants issued against 
said dogs; that such 'varrant was sworn out by the Game 
Warden of Louisa County; that it is true that on the hear.-
ing of said warrant said dogs were ordered killed, it appear-
ing at said hearing that said dogs had killed and injured re-
spondent's turkeys upon three occasions; 
(F) The allegations contained in paragTaphs 8 and 9, are 
denied; 
(G) This respondent for further answer to said bill, says : 
that it is not true that "complainant will suffer continuous 
and repeated trespass and irreparable damages if such a state 
of affairs continue to exist''; and denies each and every other 
allegation contained in said bill not herein expressly ad-
mitted; 
(H) This· respondent for further· answer to the said bill 
says ; that the farm of complainant and the farm 
page 7 ~ of your respondent ai·e both located in the rural . 
and farming section in Green Springs Di~trict, 
Louisa County, Vii-:-, -aiialliafl)Oth the complainant and. this 
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respondent are engaged in general farming; that this re-
spondent keeps a few cattle and two or three head of horses 
and a few pigs, and raises a good .flock of turkeys each year; 
that the said complainant also keeps upon his property horses 
or mules, cattle and fowls; that .complainant's mules and cat-
tle are permitted to graze in the fields and pastures on com-
plainant's land just as respondent's horses and cattle are 
permitted to graze her fields on her lands ; that complain-
ant's fowls are permitted to go at large· upon his property. 
In view of this situation it is a matter of common knowledge 
that once in a great while it can be expected that stock be-
longing· to. one or the other of the adjoining land-owners will 
get upon the adjoining lands ; . but the occurrences in which 
the cattle, horses or pigs of respondent have entered upon 
the land of the said complainant oyer the past five years 
have been exceedingly rare, and on such rare occasions such 
stock remained on complainant's land only a short time and 
no damage of any consequence was suffered by the com-
plainant thereby. So far as this respondent knows none of 
her cattle have been on the complainant's land at any time 
during the year 1936; and the only time as far as she knows 
that any of her horses have been upon complainant's land 
was one occasion in the Spring. of 1936, when one of com-
plainant's mules and colt belong·ing to respondent, engaged 
in a fight across the line fence and respondent's colt got hung 
in the fence and in getting out of the fence got over on com-
plainant's land for a f-ew minutes but no actual damages was 
suffered by the complainant on account of such· inadvertent 
trespass. So far as respondent knows her pigs have been 
upon the land of complainant upon only two occasions dur-
ing the year 1936, and upon one of these occasions the said 
pigs were chased over on compl~inant 's lands by complain-
ant's dogs; said dogs having chased respondent's pigs off of 
respondent's land over on to the land of the com-
page 8 ~ plainant; and on a subsequent occasion respond-
ent's pigs got over on complainant's land for a few 
n1inutes, but no actual damages were caused to the complain-
ant or to his lands on either one of said occasions. This re-
spondent alleges that the mules, horses and cattle of which 
the said complainant keeps on his said farm, have upon sev-
eral occasions during the last two or three years gotten over 
on the said land of this respondent, but your respondent 
realizes that such is inevitable with adjoining land-owners, 
and she has never considered taking any action against the , 
said complainant on account of his trespassing stock, though 
she has upon several occasions s~:ffered considerable qamage 
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thereby. Your respondent is advised and alleges that one 
of the cardinal principles of equity is that ''he who asks 
equity must do equity", and "he who comes into equity must 
do so with clean hands", and that applying this principle the 
said complainant would not be entitled to the relief prayed for 
even if the allegations contained in his bill were true. 
(I) This respondent further answering says: that each year 
she raises quite a good flock of valuable pure-bred turkeys 
which she sells for stock turkeys; that it is the custom in-the/ 
County of Louisa and the State of Virginia in the rural~ 
tricts to allow domestic fowls, including turkeys, "free range", 
and this respondent is advised that under the law she is.not 
required to fence or confine her turkeys, nevertheless, thi.~ 
respondent has always used great care and diligence to pre-
tent her said turkeys from going over upon the said land of 
said complainant, but regardless of such diligence on the part 
of your respondent, said turkeys have upon several occasions 
during the year 1936, gone over upon the land of the ~aid 
complainant, but remained there only a short time upon each 
occasion as respondent nearly always has some one watching 
said turkeys to see that they do not go over upon the land 
of the said complainant, and in the event that they go on said 
land of said complainant they are nearly always gotten off 
within a few minutes after they go on said land 
page 9 ~ and no damage of any consequence has been caused 
said complainant by said turkeys. 
And now having· fully answered this respondent prays to 
be hence dismissed with· her reasonable costs, etc. 
W. EARL CRANK, Atty. 
MRS. LUCY OGG, 
By Counsel. 
Filed by leave of Court November 19, 1936. 
L. A. KELLER, JR., Clerk. 
~nd at another day, to-wit: November 21st, 1936. 
Virgin.ia: 
In the Circuit Court of Louisa County. 
Pendleton W. Tate, Complainant, 
v. 
Lucy Ogg, Defendant. 
Pendleton W. Tate y. Lucy Ogg. 19 
ORDER. 
By mutual consent of co·un:sel for the complainant and coun-
sel for the defendant it is ordered ·that the evidence in this 
case be submitted to the court ore tenus. 
page 10 } Virginia: 
P. W. Tate 
v. 
In Louisa Circuit Court. 
Mrs. Lucy W. Ogg. 
ON PETITION FOR INJUNCTION. 
I hereby certify that the following is the evidence and all 
the evidence taken ore tenus before me in the above-styled pe-
tition. 
P. W. TATE, . 
Wing introduced on behalf of petition. e!,,.-testified as follo,~s: /. . / 
That in 1918 or 1919 my mother and Mrs. Ogg both raised 
turkeys. Once Mother had gobblefs and hens and and they 
got over into Mrs. Oggs and got injured, and they denied in-
juring them. Mrs. Ogg kept increasing her flock until it got 
to be 150 or 200 a year. Since 1919 they have continuously 
trespassed. After my Mother's death in 1933 I determined 
not to let them do it, and asked Mrs. Ogg about it, they 
ruined about one-half of 7 ~cres of wheat the following spt:_ing, 
and I went aga1n and told her; ·andner girl safd-·thattf.·Mrs.--. 
Morris would stop feeding them they would stay away. About 
the first of September of this year they started coming over 
there again, they have been there four or five times since the 
first of September, they came after the fourth Sunday in 
September, since the fourth Sunday in October they have 
not been there, except two or three turkeys occasionally. 
,January 8, 1935, was the last time I asked her to keep them 
. away. She also has eight shoats. Our houses .. are about_ a 
~~rt. Our line fence is a fOur strand Wire-fence 
and 1Siil>out ha1f way between the houses. The turkeys came 
some years every_.day. One year they raisea--aDout ~50-tur.: 
------·- keyS: This year, 1936, they have been on my prop-
page 11 ~ erty since the first of September thre~ or four 
times, they came nearly every day from the fourth 
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Sunday in September until the dogs killed some of them on 
the 28th of October. The line fenc~ between the two places is 
about one-half mile long, my part of it is about one-quarter 
mile long, my part is on each end and hers is in the middle. 
The turkeys came on my land partly through my fence and 
partly through hers. In 1_~_3_? they ruined four acres of 
wheat. Sometimes th.ey ·would come· irCthrougn-tlie ·cox pio~: ~ 
~ The live stock would sometimes come in, sometim~ 
through my part and sometimes through hers. In 1934 l 
had gl_me_ p~as out and they turned the turkeys into their 
field where ·tlley-<ronld g·et into mine. On October 28, 1936, 
some turkeys came over on n1y place, I saw them there about 
nine· o'clock in the morning. One of them was killed on 
Cox's land and another on Ogg's, none of them were killed 
on my land. I saw the dead turkeys about quarter after 
t_h_ ree in the afternoo~. A warrant was issued for 1ny_ do_ gs 
Jlnd they were ordere illed by the Trial Justice. I only !lad 
\/ J~g~ on one of my do s, but all three were ordered killed by 
the Trial-Justice Court.· Last summer her (Mrs. Ogg·'s) live-
stock came into my place and bit off ~JJ.l_ one-quar_ter of_~n 
~ corn. '&h~~~.-9!>_~e--~- -~~o_o!_tl:tree tiffies ·a-
On_ cross examination he testified as follows: 
That Mrs. Ogg's colts came over twice in September. Earle 
Ogg, her son, ran them there through the Cox fence and 
then back to the Ogg place. The -colts did not do any dam-
age either time. Her cattle were there in June, I did not ·see 
them there, but saw their tracks, there must have been three 
or four of them in tq.ere, they came through my 
page 12 ~ part of the fence~ ·In' September the bull came in 
there once, he did not do any damage, except the 
grass he ate, he was in there about 15 minutes. Last year, 
1935, they got in the corn just before I cut the corn. I did 
not see them, but I saw the tracks. I did not say anything 
'to them, the Oggs, about that. This year, 1936, the turkeys 
ate corn and peas, did I guess about $10.00 worth of damage 
this year to the corn, peas and wheat. This year the turkeys 
have been in there every day from the fourth Sunday in. 
September until the dogs killed them, which was the 28th 
of -October. Sometimes they would stay there an half an·hour, 
sometimes two hours In the winter time she had fifteen or 
twenty turkeys. 
I own two mules, one horse and two cows. My stock bas 
not been on 1\{rs. Ogg for two years they were not on her in 
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May; 1936. I raise some chickens, and four or five pullets 
of mine have been on Mrs. Ogg recently, I have got 115 or 
120 chickens. I did not bring this suit because my dogs 
were ordered killed. On Sunday the day after my· dogs were 
killed the turkeys came over. The evidence showed my dogs 
had killed turkeys three time~. Mr. Hawley, the Game War-
den, did not ask me to let him kill the dogs ; that they, the 
Oggs, came down to Louisa and swore out the warrant against 
my dogs for killing· the· Ogg .turkeys on October 28th; that if 
the Oggs did not swear out the warrant that you, meaning 
Mr. Crank, did; that if they' had done like they should have 
done and collie and told me about it, meaning the dogs kill-
ing the turkeys, that it would not have been necessary to 
issue the warrant. When asked if the Game Warden had 
not come to his house to see him, when the dogs killed the 
turkeys, prior to issuing th . warrant and asked him 
page 13 ~ about. killing the doO' e denied that the ·Game 
Warden had as 1m about killing the dogs be-
fore issuing the warrant. e was then asked, if the Game 
Warden had not only asked him about killing the dogs, but 
that he had consented, when interviewed by the ·Game War-
den, that he might kill the dogs, before the warrant was is-
sued, and at that time they were unable to catch one of the 
dogs; that when the Game Warden came back the n~xt morn-
ing· that he had refused to give the Game Warden permission 
to kill the dogs, and that the Game Warden had had the war-
rant issued. He denied that this was true. 
On re-direct examination he testified: 
/ That Mrs. Ogg 's turkeys ate all the greens they could find 
/on top of the ground. In 1924 or 1935, Mrs. Ogg's boys drove 
I their turkeys from th. eir place over on our place. My Mother died in 1933. William Ogg a.nd Jim Ogg, Mrs. Ogg's chil-dren, are now about 30 and 28 years old, respectively. Sqme-
times the turkeys would come over and eat corn after it had 
·been shocked. · 1 . 
MRS. CORA MORRIS, 
another witness, introduced on behalf of the Petitioner, tes-
tified as follows: · 
That she lives at P. W. Tate's house and has done so since 
1930, that she has.seen some of the cattle and turkeys of Mrs. 
Og·g on Mr. Tate's farm, and also some of his pigs; that since 
the first of September she has seen Mrs. Ogg's turkeys there 
sometimes twice a day; that the turkeys had been there on 
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Mr~ Tate's place eight times since the first of September; that 
· they were there time and again; that her, Mrs. 
page 14 ~ Ogg's, livestock comes there constantly, comes 
very often; that just a few turkeys come at a time, 
sometimes thirty of her turkeys come' and sometimes all of 
them come. · 
On cross examination the witness testified: 
That she lives in the house with Mr. Tate, that she has not 
lived with her husband since 1930; that her oldest child is 
nine years old, that she had four children when she went to 
live at Mr. Tate's and has had two chlidren since she went 
to live there, and that her youngest child is four months old; 
that Mrs. Ogg's cattle have been on Mr. Tate's place three 
times this year in the corn field; that when they were there 
some of the corn was in tassle; that four of Mrs. Ogg's cattle 
came there, that she, 1\irs. Morris, got them out once, that she 
actually saw them on Mr. Tate's place once and only once. 
Outside of this she once before saw them there eating corn; 
the time she actually saw them, she drove them out, the corn 
had ears on it at that time. That she has seen Mrs. Ogg 's 
colt there this year since the corn was cut. Earle Ogg was 
driving them out when I saw them. A colt came there once 
through the Cox place; that she saw the turkeys picking in 
the wheat field and pea field. 
FRA~K CAMERON, 
another witness, introduced on behalf Qf the Petitioner, tes-
tified as follows: 
That he attended Mrs. Cox's business for about five years, 
that is from 1926 until1931; that the Tate place adjoins the 
Cox place; that he has seen Mrs. Ogg's turkeys on the Tate 
place more than once; that he has not seen her, ~Irs. Ogg's, 
hogs, cattle or horses on the Tate place; that once he saw Mr. · 
Tate driving her turkeys off his place. I have 
page 15 ~ also seen 1\tirs. Ogg 's turkeys on the Cox place. 
Here the Petitioner rested his case. 
The following witnesses were introduced on behalf of the 
Respondent: . 
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/ MRS. LUCY OGG testified as follows: 
11 
That she is the defendant in this case; that in 1930 she 
raised 8 turkeys; that in the fall and winter of '30 and '31 
her girls were off at college; that in 1931 her son kept her 
turkeys in pens;· that in 1932 they moved the wire enclosure 
to the road; that she does not turn her turkeys out until 
they are six weeks old; that she kept them in the pen the 
whole year in 1932; that in 1933 she kept them in the pen 
until they were grown and then turned them out; that they 
were not on Mr. Tate's place at all in 1933; that in 1934 she 
put them in coops and kept them in coops until they were 
six weeks old; that in 1934 she had 110 turkeys; that they 
were on Tate a few times in that year; they fle'v out of the 
pen; that the most turkeys she ever raised was 117; that in 
1935 she raised 39 turkeys ; that she had them in a pen on a 
colored woman's place, that they never got on Tate at all in 
1935; that in the year 1936, she had about 114 or 117 turkeys 
that during the year 1936 they had been on Tate five or six 
times; that they have not been as far on his place as from 
here to that door (which the Court estimated at 40_ feet), 
that last year she sold her turkey gobblers at $6.00 per head 
and her turkey hens at $4.00 per head; that this year she is 
advertising her turkey gobblers at $7.00 per head and turkey 
hens at $5.00 per head, that she has some orders for the 
gobblers; that they were pure bred turkeys; that before the 
plowing this spring her colt went to the fence and got hung 
in the wire and when her son went to get it out of the fence 
that it got up on Tate's side of the fence; that she 
page 16 ~ was not on his, Tate's, place five minutes; that 
this was a two-year-old colt; that her farm con-
sisted of about 140 acres; that she has four horses, that she 
paid $150.00 for the colt and that the other horses are worth 
about as much per head, except one old one that is worth 
about $40.00; that she has 12 head of cattle; that she does not 
know of her horses, colts or cattle having been on Tate's place 
last year; that her pigs have never been on Tate's place until 
this year and only once this year, and at that time they were 
not there five minutes; and that also, two weeks ago, since 
this suit was brought they were there just a few minutes; 
that the pigs had then been castrated aud were turned out on 
that a~ount for a few. days; that two of her single girls 
are now at home, and one son; that since 1934 they have 
watched the turkeys very closely, her daughter having watched 
them since the first of last September; that in this community 
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most folks let their fowls run at large, and that is the cus-
tom in this community; that Tate's dogs· have killed my tur-
keys three times this year, they were not on Tate's farm when 
killed.' I saw the dogs when they flushed the turkeys; that 
Mr. Hawley, the Game Warden of Louisa County, swore out 
the warrant for Tate's dogs and summoned me as a witness; 
that Tate's liv:estock has often been on my ·place; they were 
on there once last summer and up until three years ago his 
mules would come on my place at least once a e-ek; that Tate 
got angry with me, because I would not stify for him in 
~a will case, which he had, and told at if I testified for 
-me other side against him, I wou e telling a G- D- lie, 
and cursed and abused me. '' 
On cross examination the witness testified as ·follows: 
page 17 ~ That in 1921 she raised 50 turkeys, and that after 
that she raised v:ery few until 1931; that before 
1921 she had very few turkeys, usually ten or twelve; that in 
1931 ~he raised probably 80 or 90, and in 1932 probably 117 
and in 1933 about 39; that in 1932 a~d 1933 and 1931 that the 
turkeys were penned and never ran at large; that her pen 
would be 5~-foot wire fence; that the pen occupied approxi-
mately two acres; that only once Tate wrote her a complaint in 
a letter, and that was in 1934, that she received no letter on 
January 18, 1935; that thereupon counsel for the Petitioner 
introduced the following letter: 
Trevilians, V a. 
Jan. 18, 1935. 
Mrs. Lucy E. Ogg 
Dear Madam: 
I have here to before last October 1934 notified you in per-
son to keep your flock of Turkeys off of my place trespassing 
on my crops of ,.Wheat and rye and up till.this date you have 
not complied with my request. So I hereby this date J anu-
ary 18th 1935 notifies you to keep your turkeys off of my 
place destroying my wheat and rye crops. 
--- --
Yours truly, 
PENDLETON W. TATE. 
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which being· shown to her she admitted that was the letter 
she referred to; that her turkeys did no damage to Tate~ 
that she had fiv:e turkeys killed recently; that she raises tur-
keys for sale; that none of the turkeys were killed on Mr. 
Tate's property that the only turkeys killed off her property 
was on the edge of the Cox property. 
WALTER. HAWLEY, 
page 18 ~ another witness, being introduced on behalf of the 
Respondent, testified as follows: 
That he is Game Warden of Louisa County; that if fowls 
are killed in the County he has to inspect them when people 
notified him; that Mrs. Ogg notified him two weeks ago that 
some of her fowls had been killed by dogs that he went to 
Tate's and that Tate agreed for him to kill the dogs; that one 
got away before he killed them; that the next morning he 
went back and Tate would not let him kill the dogs; that 
Tate said if you believe those damn liars before you believe 
me g·o ahead and kill them. As Game Warden he then swore 
out a warrant for them. Mrs. Ogg did not ask me to swear 
out the warrant. 
On cross examination the witness testified as follows: 
That he sa'~ a few turkey tracks on the edge of the field 
as far as from here to that door in the field. (Which the 
Court estimated to be about 40 feet.) 
WILLIAM OGG, 
another witness for the Respondent, testified as follows: 
That it was not true that he ever drove turkeys on Tate's 
place. 
EARL OGG, . 
another witness for the Respondent, testified as follows: 
That he is 27 years old and a son of Mrs. Ogg, the Defend-
ant, and lives at her home and has lived there all his life, ex-
cept two sessions in the Virginia Polytechnic Institute, which 
were the sessions 1927-28 and 1928-29; that once in the spring 
of 1936 Mrs. Ogg's horses got on Tate's pasture, that they 
were fighting with Tate's mules and the fence broke and they 
'vere on Tate's place about five minutes and did no damage; 
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· . that at one other time they got in the Cox place, 
page 19 ~ and that he, Earl Ogg, ran them out, and one got 
into Tate's corn field, that this was after the corn 
had been cut and it did no damage, and that those were the 
only times; that the cattle got on Tate ~s place once or twice 
in the spring before he plowed and once somebody 's cattle, 
he does not know whose got in and bit off some corn; that in 
1935 he thinks it was, one or two went through the Cox place 
and got on Tate's place, but that he, Ogg, immediately got 
them out; that the pigs got on him once, but were not on 
there fifteen minutes and did not damage; that the turkeys 
have been on the edge of the Tate place a few times, but did 
no damage; that the turkeys were penned in 1935, and he 
thinks they did get on Tate's place once in 1934; that none 
of the other neighbors have ever complained; that the cus-
tom in this neighborhood is to let fowls run at large. 
On cross examination the witness testified: 
(7 That he testified in Tate's vVill case, that he testified against Tate; that Tate won the case; that the turkeys have only been 
on the edge of Tate's place a few times; that on the Sunday 
before the turk~ys were killed October 28th, a few turkeys 
got on Tate and Tate was setting his dog on the turkeys and 
when he saw me he called them off; they did not get 30 feet 
on him and were only there a few minutes. 
page 20 } I hereby certify that the foregoing· is the evi-
dence and all the evidence introduced on behalf 
of the Petitioner and Respondent in the trial of this cause, 
and that the defendant through counsel has waived notice of 
the application for this certificate. 
Given under my hand this 20" day of January, 1937. 
. . 
ALEXANDER T. BROWNING, 
Judge of Louisa Circuit Court. 
pag·e 21 ~ And.at another -day, to-wit: December·3rd, 1936. 
Virginia: 
In the Circuit Court of Louisa County. 
Pendleton W. Tate, Complainant, 
Lucy Ogg, Defendant. 
Pendleton W. Tate y. Lucy Ogg. 27 
This cause came on this day to be heard upon Complain-
ant's bill filed N evember 19, 1936, by leave of Court; 'upon 
the demurrer of the Defendant filed thereto, by leave of Court 
Nov. 19, 1936; upon the answer of the said Defendant duly 
filed by leave of Court on Nov. 19, 1936, to which the said 
Complainant replied generally; upon the testimony of wit-
nesses both from the Complainant and for the De~endant, 
taken ore ten~ts in open Court in pursuance to an order of 
said Court entered in said suit; and was argued by counsel. 
UPON CONSIDERATION WHEREOF, the Court having 
overruled the said demurrer, to which ruling of the Court, 
Defendant, by counsel, excepted; the Court is of the opinion 
that the said Complainant is not entitled to the relief prayed 
for in the said bill, and doth accordingly adjudge, order and 
decree that the injunction prayed for in the said bill be, and 
the same is hereby denied; and that the said Defendant have 
and recover~ of the said complainant her costs in this behalf 
expended, to which ruling of the Court in denying the said in-
junction, Complainant, by counsel, excepted. 
Virginia: 
In the Circuit Court of Louisa County. 




To: Lucy Og-g, Trevilians, Virginia. 
page 22 ~ Please take notice that I am applying to the Clerk 
of the above court for a transcript of the record 
in the above-styled cause, for the purpose of applying for an 
appeal to the Supren1e Court of Appeals of Virginia. 
Respectfully yours, 
PENDLETON W. TATE, 
By Counsel. 
Service accepted this 8th day of January, 1937. 
W. EARL CR4-NK, 
Attorney for Mrs. Lucy Ogg. 
28 Supreme Court of Appeals of Virginia. 
Virginia: 
In the Circuit Court of Louisa County. 
Pendleton W. Tate, Complainant, 
v. . 
Lucy Ogg, Defendant. 
To the Clerk of the Circuit Court of said County: 
Dear Sir, 
Please furnish me, as promptly as practicable, a transcript· 
of the record in the above case for the purpose of applying 
for an appeal to the Supreme Court of Appeals of Virginia. 
Yours truly, 
PENDLETON W. TATE, 
By L. CUTLER MAY, 
His Attorney. 
I, L. A. Keller, Jr., Clerk of the Circuit Court of Louisa 
County, Virginia, -do certify that the foregoing are true and 
complete copies of all papers composing the record in the 
chancery suit pending in Louisa Circuit Court under the 
style of Pendleton W. Tate v. Lucy Ogg. 
(Seal) 
JNO. THOMAS, JR., 
Dept. Clerk of the Circuit Court of · 
Louisa County, Virginia. 
Clerk's fee for copying records $5.00. 
A Copy-Teste : 
M. B. WATTS, C. C. 
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